[image: image1.png]performed by Grant Thornton, and NAATS has provided none. Additionally, we take
official notice of the well-known fact that many countries that formerly provided air traffic
services as a Government service now obtain some of those services from commercial
entities and in some countries air traffic services have always been provided by the private
sector. The Grant Thornton study lists Canada, the United Kingdom and the U.S. Air
National Guard as examples of users of private providers for air traffic control services.
Thus, the commercial availability of these services provides one more circumstance
indicating that the FAA has properly categorized the functions of the Flight Service
Specialists as commercial in nature.

Finally, since the NAATS appeal analogizes to the Department of Defense (DOD), we
have reviewed the DOD’s Commercial Activities Inventory to determine how it
categorizes the T826 function code for air traffic control services. We determined through
this review that the collective branches of DOD had 1,720 civilian and military FTEs
categorized as commercial on the DOD Commercial Activities Inventory that are within
the T826 function code.

For the above reasons, the Department disagrees with the arguments and conclusions set
forth in the NAATS appeal and finds that the activities listed on DOT’s 2002 Commercial
Activities Inventory by function code T826F are properly listed as commercial in nature.
This is the final agency decision and is not subject to further administrative appeal.

Sincerely,

Yool > S

Vincent T. Taylor
Assistant Secretary for Administration




[image: image2.png]However, the performance of these various duties involves mainly the communication of
pre-established procedures to pilots and communication with other agencies such as the
Transportation Security Administration. Their duties include advising pilots to stay away
from restricted airspace and assisting with flight plans so that they may proceed without
encroaching on prohibited airspace. We do not see in the performance of these duties the
exercise of the type of discretion relevant to the categorization of the function as
“inherently governmental.” Additionally, Flight Service Specialists are not classified
under civil service law and regulations as law enforcement officers. Instead, they serve to
support law enforcement functions that are performed by others.

Again, it is the exercise of discretion or ability to bind the Government that is relevant to
the determination. We view the security duties of Flight Service Specialists to be advisory
in nature, since they have no legal authority to actually conduct an enforcement action such
as an arrest of a pilot who disregards security directives. Merely having a communications
role in security related functions does not make one’s duties “inherently governmental” in
nature. Further, “guard and protective services” and “systems engineering, installation,
and maintenance of security systems” are listed in Attachment A to OMB Circular A-76 as
examples of “commercial activities.” The guards protecting Federal office buildings often
carry weapons and are responsible for protecting the lives and safety of employees from
terrorist or other security threats. However, these services are not considered to be
“inherently governmental” in nature. Likewise, the engineering and installation of security
systems is also considered to be commercial in nature. The installation of security
equipment for major government installations is critical to maintaining the security of
agency operations especially with respect to agencies that may perform law enforcement
duties. These examples involve tasks that are important and critical; however, in the
performance of these tasks there is not an exercise of discretion or making of value
judgments binding the United States to a particular course of action or the interpretation of
laws “to significantly affect the life, liberty, or property of private persons” as defined by
the FAIR Act.

Finally, the NAATS appeal mentions that the FAA indicated in its decision that
commercial companies perform the types of activities performed by Flight Service
Specialists both domestically and internationally, but that the agency has not validated
these claims. OFPP Policy Letter 92-1 at 6 indicates that one of the indicia of whether an
activity should be considered “inherently governmental” is whether the function is being
performed commercially and the circumstances under which it is being performed. The
FAA attached to its decision a statement by the Associate Administrator for Air Traffic
Services which states, “[s]imilar functions are provided by contractors worldwide, and
some are performed by contractors in the United States for non-federal entities.” Also
attached to the FAA decision is a Feasibility Study conducted by Grant Thornton
examining the functions of Flight Service Specialists. Grant Thornton conducted market
research as part of this study to determine whether commercial sources were currently
performing the same duties as Flight Service Specialists. As indicated in the report “all
[companies that Grant Thornton queried] indicated that they have the capabilities to
provide and are currently providing, if not all, most of the primary activities identified in
the Flight Service Specialist function.” We see no basis to question the analysis




[image: image3.png]Specialists fall into this category of providing support to the agency’s mission rather than
actually performing an “inherently governmental function.”

The NAATS appeal next rebuts the FAA position that the Flight Service Specialists’
exercise of discretion is not akin to that contemplated by the FAIR Act or OMB guidance,
by citing examples of the exercise of discretion or judgment in the performance of their
duties. However, the FAIR Act and the Circular hinge the determination of an “inherently
governmental function” not just on the exercise of any discretion, but rather on the exercise
of “substantial discretion” and the use of value judgments in making decisions for the
Government. As the OFPP Policy Letter 92-1 states, “not every exercise of discretion is
evidence” that an inherently governmental function is involved. Id.

While Flight Service Specialists perform activities that include the use of professional
judgment and expertise, they do not have the authority to provide that advice outside of a
myriad of FAA regulations, policy, and procedures with respect to how air traffic control
services are to be performed. Thus, they do not exercise discretion in applying Federal
Government authority in the manner contemplated by the FAIR Act. Instead, as the FAA
has indicated, Flight Service Specialists provide their services subject to policies and
regulations that have been issued by the agency. The Flight Service Specialists do not
have the discretion to modify or ignore FAA regulations or policy or to commit the
Government to a course of action that differs from that contained in agency regulations or
policy. The exercise of discretion on the part of these Specialists is more akin to that
contemplated by the guidance contained in OFPP Policy Letter 92-1 which provides that a
contract may be awarded that involves the exercise of discretion when the performing
party does not have the authority to decide on the course of action but instead is tasked to
develop or expand decisions already made by Federal officials. Id.

For the same reasons, we do not believe that Flight Service Specialists have the ability to
bind the United States to take or not take a particular course of action. Controllers do not
have the option to change FAA regulations or policy or to ignore these procedures in the
performance of their duties. The binding action is the complex set of rules and procedures
that have been set in place by the agency. The act of governing or discretion recognized by
the FAIR Act is accomplished in the establishment of these rules and procedures through
the discretionary exercise of Government authority. The Flight Service Specialists
perform their duties within the constraints of these policies and support the operation of
the national airspace system. Also, in the performance of their duties, while important to
the agency mission, Flight Service Specialists do not bind the Government. Pilots take
advisory directions from Flight Service Specialists but even NAATS acknowledges in its
appeal that pilots maintain ultimate authority over the operation of their aircraft.

The NAATS appeal also mentions in several places that the activities of Flight Service
Specialists should be considered to be inherently governmental because they perform
functions related to restricted airspace and have frequent interaction with law enforcement
or security agencies. In this regard, the appeal mentions that Flight Service Specialists are
responsible for providing flight approvals and clearances in support of air defense zones.
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been the inappropriate transfer of official responsibility to a contractor including:

(3) The degree to which official discretion is or would be
limited...and,

(6) Whether the function in question is already being
performed by private persons, and the circumstances
under which it is being performed by them.

OFPP Policy Letter 92-1, 7(b).

Within this statutory and administrative framework for determining whether an activity is
“inherently governmental” we now turn to the FAA’s decision and the NAATS appeal.

The NAATS appeal comprehensively lists the various functions of Flight Service
Specialists. Flight Service Specialists provide “briefings to pilots” on weather conditions,
flight plans, and NOTAM advisories. As indicated in the NAATS appeal they also serve
as meteorologists and are highly trained in the dissemination of weather information to
both commercial and general aviation pilots. The NAATS appeal acknowledges that
“although the pilot is ultimately responsible for deciding when, or in what conditions to fly
his particular aircraft, Flight Service Controllers regularly make recommendations based
on their extensive knowledge” to pilots concerning weather conditions. Flight Service
Specialists also assist in the coordination of search and rescue activities for overdue
aircraft and assist in the safe navigation of lost aircraft or pilots running low on fuel.

Flight Service Specialists are also expected to be familiar with navigational aids and terrain
and airports within the areas of their responsibility. Their duties also include relaying
information concerning foreign passenger aircraft entering the U.S. to the Customs Service
and interfacing with NORAD Air Defense Command to track border-crossing aircraft.
NAATS completes its summary of flight service duties with a quotation from an FAA Air
Traffic Service Memorandum which explains that the duties of Flight Service Specialists
“provide critical support to the control of air traffic.”

The FAA does not dispute that Flight Service Specialists are important to the successful
performance of the agency’s mission. In fact, in its decision the FAA stated, “[t]he
services provided by FSS specialists are essential to maintaining and enhancing aviation
safety and security.” The placement of the function on the Commercial Activities
Inventory does not in any way detract from the importance of the duties of Flight Service
Specialists as they relate to the performance of agency mission. Numerous and important
agency functions are performed by contractors every day. While we agree that one of
FAA’s core missions involves the safety of our national airspace system, we do not agree
that every employee performing in this regard is performing an “inherently governmental
function.” As recognized in OMB Circular A-76, services and products that support
“inherently governmental functions” may be considered commercial in nature. OMB
Circular at 5. We believe that with the exception of those activities that have been
identified by the FAA as “inherently governmental,” the duties of Flight Services




[image: image5.png]OMB Circular A-76 states that as a matter of policy, “an inherently governmental activity
is one that is so intimately related to the exercise of the public interest as to mandate
performance by Federal employees.” (OMB Circular No. A-76, Revised Supplemental
Handbook, March 1996, Updated Through Transmittal Memorandum 20, June 1999,
Page 3). The Circular states, consistent with the FAIR Act, that

These functions require the exercise of discretion in applying
government authority or the use of value judgments in
making decisions for the Government. Services or products
in support of inherently governmental functions are
commercial activities.

OMB Circular A-76, Paragraph 6e (emphasis added).

OFPP Policy Letter 92-1 is attached as Appendix 5 to the Circular and is a useful source in
determining inherently governmental activities. The Policy Letter, like the Circular and
the FAIR Act, states that “inherently governmental functions” normally fall into two
categories:

(1) the act of governing, i.e., the discretionary exercise of
Government authority, and

(2) monetary transactions and entitlements.
OFPP Policy Letter 92-1, Paragraph 5.
The Policy Letter goes on to state that

While inherently governmental functions necessarily
involve the exercise of substantial discretion, not every
exercise of discretion is evidence that such a function is
involved.... A contract may thus be properly awarded
where the contractor does not have the authority to decide
on the course of action to be pursued but is rather tasked to
develop options to inform an agency decision maker, or to
develop or expand decisions already made by Federal
officials. Moreover, the mere fact that decisions are made
by the contractors in performing his or her duties...is not
determinative of whether he or she is performing an
inherently governmental function.

OFPP Policy Letter 92-1, Paragraph 7(a)(emphasis added).

The Policy Letter goes on to advise that the determination as to whether an activity is
inherently governmental in nature involves a consideration of the “totality of
circumstances” and the presence or absence of one factor is not determinative of the issue.




[image: image6.png]comparison for activities it has placed on the Inventory is not an appropriate subject for
challenge or appeal under the FAIR Act, and speculation regarding the intent of the FAA
to outsource Flight Service Specialists is not relevant to this decision.

The only issue that may validly be considered in this FAIR Act challenge and appeal is
whether the FAA erred in including activities associated with Flight Service Specialists on
its Commercial Activities Inventory. The question, then, is whether the duties associated
with Flight Service Specialists that are included on the Inventory are more appropriately
categorized as “inherently governmental” in nature?

The starting point for this analysis is the statute. The FAIR Act essentially codified the
definition of “inherently governmental function” as contained in the Federal Acquisition
Regulation (FAR) Part 7 and the administrative definition of “inherently governmental
function” contained in OMB Circular A-76 and embodied in Office of Federal
Procurement Policy (OFPP) Letter 92-1, dated September 23, 1992. Section 5(2)(A)
of the FAIR Act defines an “inherently governmental function” as follows:

The term “inherently governmental function” means a
function that is so intimately related to the public interest as
to require performance by Federal Government employees.

The Act includes within the definition of “inherently governmental function”

[A]ctivities that require either the exercise of discretion in
applying Federal Government authority or the making of
value judgments in making decisions for the Federal
Government....An inherently governmental function
involves, among other things, the interpretation and
execution of the laws of the United States so as —

(i) to bind the United States to take or not to take some
action by contract, policy, regulation, authorization, or
otherwise; or

(if) to significantly affect the life, liberty, or property of
private persons.

FAIR Act, Section 5(2)(B)(emphasis added).

The Act at Section 5(2)(C)(i) excludes from the definition of “inherently governmental
function”

gathering information for or providing advice, opinions,
recommendations, or ideas to Federal Government officials.




[image: image7.png]Next, the appeal provides several pages of information concerning the job descriptions of
tower, en route center and flight service controllers in support of the argument that Flight
Service Specialists perform the same work as other types of air traffic controllers.
However, this comparative information and arguments on the issue of whether Flight
Service Specialists are controllers is also not relevant to the determination as to whether
Flight Service Specialists activities should be included on the Department’s Commercial
Activities Inventory. As already mentioned, the agency has treated all three of these
controller job options in the 2152 Series identified by NAATS in the same manner by
placing them on the Commercial Activities Inventory. None of the three types of
controller jobs identified by NAATS is exclusively identified as “inherently governmental”
on the Inventory. Thus, whether Flight Service Specialists are considered the same as
other types of controllers does not compel an automatic designation of their duties as
“inherently governmental.”

Section 3 of the FAIR Act provides in pertinent part,

An interested party may submit to an executive
agency a challenge of an omission of a particular
activity from, or an inclusion of a particular activity
on, [a commercial activities inventory].

The Department believes the essential point of NAATS’ appeal is whether once designated
as commercial, the activities of Flight Service Specialists may ultimately be outsourced.
NAATS indicates on page one of its appeal that it is important that DOT understand the
responsibilities of the Flight Service Specialists so that we are familiar with the duties of
the position which the FAA “has identified for privatization.” However, the inclusion of a
function on an agency’s Commercial Activities Inventory does not mean that the agency is
required to compete the function for outsourcing. Not all commercial activities performed
by Federal employees should be performed by the private sector, even though all such
activities are required to be inventoried under the provisions of the FAIR Act and OMB
Circular A-76.

Consistent with Paragraph 8 of OMB Circular A-76, Government performance of a
commercial activity is authorized under several conditions. The Revised Supplemental
Handbook issued by OMB to assist agencies in implementing the Circular recognizes that
cost comparisons and outsourcing are not required for activities meeting certain conditions.
Additionally, Appendix 2 to the Handbook provides for reason codes to be used in the
Commercial Activities Inventory that explain the status of activities, such as whether there
are plans for conducting a cost comparison or whether the activity is exempt from the
requirements of the Circular due to one of the recognized conditions. It is true that the
reason codes for the various controller options on the DOT Inventory vary, and this may be
the crux of NAATS’ argument on appeal. However, as indicated above, the FAIR Act
provides for a challenge process concerning the “inclusion” or “omission” of an activity
from the Commercial Activities Inventory. It does not extend to challenges concerning
agency plans or reason codes for activities that have already been placed on the
Commercial Activities Inventory. Thus, whether the FAA has plans to conduct a cost




[image: image8.png]First, NAATS’ appeal implies that the FAA carelessly placed all of the activities falling
within the T826F function code on the DOT Commercial Activities Inventory. However,
the record indicates that FAA carefully considered the activities performed by Flight
Services Specialists and identified some of their duties as “inherently governmental” in
nature. The NAATS appeal does not mention this distinction made by the agency in the
categorization of duties for Flight Service Specialists. Those “inherently governmental”
activities that may be performed by Flight Service Specialists were identified by the
Associate Administrator for Air Traffic Services in the FAA decision and include duties
associated with quality assurance and NOTAM D functions. A close review of the 2002
departmental Commercial Activities Inventory verifies the Associate Administrator’s
statement that not all T826F activities are listed as commercial. There are activities at
many air traffic locations within this function code that are categorized as “inherently
governmental.” Thus, we believe the record shows that the FAA made this decision after
thoroughly considering the various duties performed by Flight Service Specialists leading
to the eventual categorization of some of their duties as “inherently governmental” and
others as commercial.

The NAATS appeal asserts that the FAA decision is based on “ad hoc definitions and
unsupported assumptions” to support a desired outcome and that the decision is “non-
responsive” to the points raised by the NAATS challenge. The Department has reviewed
the decision and determined that, contrary to NAATS’ assertions, it is based on sound
reasoning supported by both statutory and administrative guidance. Further, the decision
provides a thorough explanation of the FAA’s reasons for determining why the activities
of Flight Service Specialists, which are listed as commercial, do not meet the statutory
definition of “inherently governmental functions” as contained in the FAIR Act or OMB
guidance.

In its appeal, NAATS has submitted further explanation and documentation in support of
its challenge. The Department has considered this information in making its decision on
appeal and provides a brief discussion and analysis of the supplemental information.
Additionally, we have reviewed the initial NAATS challenge and FAA’s decision denying
that challenge to determine whether it is based on law, regulation and administrative
guidance relating to the appropriate determination of “inherently governmental functions.”

First, the NAATS appeal asserts that the FAA attempted in its decision to create a “divide”
between “tower” and “en route” controllers and “flight service” controllers with the
implication that the three types are categorized differently on the Department’s
Commercial Activities Inventory. The appeal goes on to indicate that “flight service
specialists” are air traffic controllers. The Department does not believe that the issue

of whether Flight Service Specialists are air traffic controllers is relevant to this appeal
because activities of air traffic controllers across the three options identified by NAATS
(en route, tower, and flight service) are categorized as commercial on the Department’s
Inventory. Thus, having job duties that are similar to or characterized as similar to other
air traffic control jobs would not change the classification of Flight Service Specialists’
duties.
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U.S.Department of Assistant Secretary 400 Seventh St., SW.
Transportation for Administration Washington, D.C. 20590
MAY -8 2003

Mr. Walter W. Pike, President

National Association of Air Traffic Specialists
11303 Ambherst Avenue, Suite 4

Wheaton, Maryland 20902

Re:  Appeal of the Federal Aviation Administration’s (FAA) decision to deny the
National Association of Air Traffic Specialists’ initial challenge to the U.S.
Department of Transportation (DOT) 2002 Commercial Activities Inventory

Dear Mr. Pike:

This letter provides the DOT final agency decision pursuant to Section 3(e) of the Federal
Activities Inventory Reform Act of 1998 (“The FAIR Act”) determining the National
Association of Air Traffic Specialists’ (NAATS) appeal of the FAA initial challenge
decision dated April 10, 2003. The FAIR Act, Public Law 105-270, requires agencies to
submit annual lists of activities performed by Federal Government sources that are not
inherently governmental in nature (e.g., commercial) to the Office of Management and
Budget (OMB). These lists are recognized in OMB implementing guidance and in OMB
Circular A-76 as “Commercial Activities Inventories.” The DOT’s 2002 Commercial
Activities Inventory contains activities performed by Flight Service Specialists (OMB
function code T826F).

On March 4, 2003, NAATS, as an interested party, filed a formal challenge with the FAA
claiming that the agency determination to include Flight Service Specialists on the
Commercial Activities Inventory was in error and that the activities performed by these
controllers should be considered “inherently governmental.” The FAA issued its decision
denying the NAATS challenge on April 10, 2003. The FAA decision contained an
appropriate discussion of the rationale for the decision including a supporting statement
from the Associate Administrator for Air Traffic Services indicating that although Flight
Service Specialists perform important aviation safety and security functions in support of
FAA’s mission, they do not generally perform “inherently governmental” activities. Thus,
the agency determined that the Commercial Activities Inventory would remain unchanged.

On April 24, 2003, NAATS filed an appeal with the DOT Senior Procurement Executive
pursuant to Section 3(e) of the FAIR Act. The Secretary has delegated the authority

for determining appeals pursuant to the FAIR Act to the Assistant Secretary for
Administration. This letter provides the Assistant Secretary for Administration’s decision
together with a discussion of the rationale for the decision with respect to the April 24,
2003, NAATS appeal.




